FWEA Utility Council
Protecting Florida's Clean Water Environment
P.O. Box 10755 • Tallahassee, Florida 32302 • (850) 425-3428

www.fweauc.org
November 5, 2014

Attention: Docket ID No. EPA-HQ-OW-2011-0880
The Honorable Gina McCarthy
Administrator
Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Room 3304 WJC-N MC-llOIA
Washington, DC 20460

Re: Proposed Waters of the U.S. Rule and the Beneficial Use of Reclaimed Water
Dear Administrator McCarthy:
The Florida Water Environment Association (FWEA) Utility Council appreciates the opportunity
to provide the following comments on your agency' s proposed waters of the United States rule.
As explained herein, the FWEA Utility Council is the statewide umbrella organization for
Florida's domestic wastewater treatment utilities. While our members would support a final rule
that clarifies the boundaries of EPA's discrete jurisdictional authority over certain surface
waters, we are concerned that the current rule proposal obfuscates the scope of EPA authority
and could have significant unintended consequences on utilities' green infrastructure projects,
particularly projects involving the beneficial use of reclaimed water.
Based on EPA' s public statements and representations during meetings with Utility Council
members, we understand that EPA does not want to finalize a rule that would cause more
confusion than the current suite of rules and judicial decisions, nor does EPA desire a final rule
that would unnecessarily burden reuse projects. We hope that the following comments help EPA
avoid these outcomes.

Protecting the public health and the environment is our core business
The FWEA Utility Council is the voice of Florida' s domestic wastewater treatment community.
Our members operate domestic wastewater collection, treatment, disposal, and reuse facilities.
Utility Council members provide essential infrastructure services to over 9 million Floridians.
Utilities across the State have invested millions of dollars upgrading wastewater treatment
systems to remove pollutants, including nitrogen and phosphorous, before safely discharging or
reusing the treated effluent.

As explained in more detail below, many of our utility members have significantly increased
their wastewater treatment capabilities for discharged reclaimed water while targeting reuse
programs in developing areas or where it is otherwise cost-effective to do so. As a result of
utilities' efforts and the needs of their local watersheds and communities, several utility members
now only require National Pollutant Discharge Elimination System (NPDES) permits for
intermittent, backup discharges, while other utilities now lack any surface water discharge and
only hold state-issued, non-NPDES permits for their reuse practices. While each utility program
is uniquely tailored to the community it serves, all members share a common goal: protecting
the public health and the environment. Thus, the FWEA Utility Council carefully reviews
proposed federal and state rules to ensure that the proposals will provide environmental benefits
and will avoid undue regulatory burdens on utility operations and costs on utility ratepayers.

Our members' extensive reuse infrastructure projects benefit the environment
FWEA Utility Council members have invested billions of ratepayer and state-appropriated
dollars on critical green infrastructure, including reclaimed water reuse projects. We are proud
of the results. In 2013 , Floridians reused approximately 719 million gallons per day of reclaimed
water. This equates to an average per capita reuse rate of 37 gallons per day per person.
According to the Florida Department of Environmental Protection, our efforts last year avoided
the use of over 13 9 billion gallons of potable quality water and recharged ground water supplies
with 85 billion gallons of water.
Reuse in Florida occurs statewide and takes many forms. Public access reuse systems irrigate
343,782 residences, 536 golf courses, 948 parks, and 358 schools. Also, electric utilities and
domestic wastewater treatment utilities in Pensacola, Miami-Dade County, Polk County, Orange
County, Duval County and elsewhere have partnered (or are partnering) to deliver reclaimed
water to electric power plants for cooling water and other industrial purposes. Meanwhile, other
utilities use rapid infiltration basins, percolation ponds, and other reuse facilities where
hydrologically possible to recharge the aquifer, offset the impacts of groundwater withdrawals,
and increase groundwater supplies for public use. The sum effect is that reclaimed water is
viewed as a commodity in Florida and a critical piece of Florida' s future water supply plans, not
as a mere waste product of the domestic wastewater treatment process. The FWEA Utility
Council wants to maintain this positive momentum.

Unless significantly revised, the proposed waters of the United States rule will have a chilling
effect on essential green infrastructure in Florida
The EPA rule proposal is comprehensively inclusive. As other stakeholders have or undoubtedly
will point out, the proposed rule appears to take an extremely expansive view of federal
jurisdiction over surface waters. The proposal vests agency personnel with seemingly unfettered
discretion to declare almost any wetland, pond, impoundment, canal, or other surface water
"jurisdictional" based on their "best professional judgment" and considerations of floodplains,
biological interactions, riparian zones, and other loose concepts. And this newfound authority
for all types of surface waters is couched in the verbiage of a Supreme Court plurality opinion
that only evaluated whether a particular wetland was adequately connected to navigable waters to
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be considered jurisdictional. We urge the agency to read Justice Kennedy' s opinion in a
narrower, balanced light.
Of particular importance to Florida' s domestic wastewater treatment community is the proposed
rule' s coverage of ditches. The proposed rule specifically categorizes ditches as jurisdictional
tributaries, unless the ditches are (1) excavated wholly in uplands, drain only uplands and have
less than perennial flow or (2) do not contribute flow to a surface water traditionally thought of
as navigable. The use of the ditch-- whether for stormwater management, irrigation water, or
road drainage -- is irrelevant. This regulatory approach could have significant consequences.
Florida is naturally rich in wetlands, but the State has experienced significant alterations in its
wetland and drainage systems, much of which predates the Clean Water Act. Thus identifying
"uplands" for the purpose of this rule will likely be a very difficult exercise, fraught with
judgment calls. Also, the State cycles between distinct (but temporally inconsistent) wet and dry
weather cycles, and it often has a shallow water table. Thus it will likely prove difficult to
distinguish between perennial and non-perennial flows in cut ditches. Accordingly, regardless of
whether a ditch is part of a local government' s essential infrastructure system, the sum result is
that EPA and the Army Corps will have significant discretion to assert that a particular ditch is
jurisdictional and subject to the federal regulatory requirements associated with the designation.
Perhaps this is the intended point ofthe rulemaking exercise. To use a baseball analogy, EPA
has expanded the strike zone, and we expect very few walks. The FWEA Utility Council
questions whether such an expansive assertion of jurisdiction over stormwater management and
roadside ditches has a basis in the text of the Clean Water Act and further whether the asserted
authority will actually create environmental benefits.
The expansiveness of the rule proposal makes the stated exemptions to it more important. A
number of our member utilities do not have an NPDES permit (this is fairly unique from a
national perspective), but the fact that a utility lacks an NPDES permit should not alter the
application of the waste treatment system exemption. Although we appreciate that the rule
proposal clarifies the formerly byzantine expression of the waste treatment exemption, the
preamble to the proposed rule does not discuss the intended scope of this exemption, at all.
Stated in full, the proposed rule exempts "waste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act" from consideration as
waters of the United States. Intuitively, this exemption would seem to apply to any feature of a
functioning reuse system. See 33 USC§ 1251(a). But the rule' s preamble does not explain how
this exemption applies to reuse systems, including systems that may not even require NPDES
permits. Accordingly, for the first time ever, FWEA Utility Council members are concerned that
reclaimed water storage ponds, aquifer recharge systems, and other necessary features of
functioning reuse systems could now be considered jurisdictional waters and/or require NPDES
permits.
Utilities' concerns appear to be well-founded. In addition to the broadly worded rule proposal, a
federal appellate court recently applied the waste treatment system exemption in a manner that
calls into question the availability of the exemption for treatment systems that have a state permit
but lack an NPDES permit. In City of Healdsburg v. Northern California River Watch, 496 F.3d
993 (9th Cir. 2007), the Ninth Circuit Court of Appeals determined that the City of Healdsburg
needed an NPDES permit to discharge treated wastewater into an abandoned rock quarry pit.
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Applying the "significant nexus" test, the court found that the quarry pit was a water of the
United States on two independent grounds: quarry waters would seep into the nearby Russian
River via overland wetland flow and the surficial aquifer, and the quarry waters significantly
affected the river's "physical, biological, and chemical integrity." Id. at 995, 1001. Having
made an initial determination that the quarry pit was jurisdictional, the Court then analyzed
whether the quarry pit nevertheless qualified as a "waste treatment system designed to meet the
requirements of the Clean Water Act." After a brief analysis, the Court determined that the pond
"may be part of a waste treatment system, but it does not fall under the exemption because it is
neither a self-contained pond nor is it incorporated in an NPDES permit as part of a treatment
system." Id. at 1002 (emphasis added). Based on the unique facts of that case, the Court seemed
to interpret the waste treatment exemption as only applying to treatment systems that hold an
NPDES permit. This is a nonsensical outcome for utilities that operate reuse systems, which by
definition are designed to limit discharges to surface waters as a means of disposal.
EPA should categorically exempt all components of a functioning reuse system from the rule
A primary goal ofthe Clean Water Act is to abate pollutant discharges. 33 U.S.C. § 1251(a)(l).
In addition to treatment, the continued expansion of the reuse of reclaimed water is a primary
means of realizing this goal. Accordingly, it seems that EPA would not want to adopt a rule that
would impede reuse infrastructure. Florida reuse utilities hold state-issued permits that govern
their reuse systems, and applicable State rules prohibit reclaimed water irrigation practices or
discharges to groundwater that cause or contribute to surface water impairments. See Rules 62610.850(1)(a); 610.800(1), F.A.C. Thus, there appears to be no legitimate environmental
objective served by including reclaimed water storage ponds, percolation ponds, or other features
of reclaimed water system within the jurisdictional reach of the Clean Water Act jurisdiction
based on the absence of an NPDES permit or for any other reason. Unfortunately, the rule
proposal does not address these issues; instead, the proposal provides that the "agencies do not
propose to address the substance of the waste treatment system exclusion and thus will leave
each regulation as is .. . ." 79 Fed. Reg. at 22217. This issue needs to be addressed. The FWEA
Utility Council requests that EPA categorically exempt all components of a functioning reuse
system from the scope of the waters of the U.S. rule.
****
The FWEA Utility Council appreciates the opportunity to provide these comments on EPA' s
waters of the U.S. proposal. If you would like to discuss any ofthe issues raised in this letter,
please do not hesitate to contact FWEA Utility Council President, Brian Wheeler, at
bwheeler@toho.com, or FWEA Utility Council Legal Counsel, David Childs, at
davidc@hgslaw.com.
Sincerely,

Brian Wheeler, P.E.
FWEA Utility Council President
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